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ABSTRACT 

 
Recognizing and practicing protective perimeters by the states prior to exploration and exploitation of transboundary oil and gas 

deposits has the leading role towards cooperative development. Location of natural resources of oil and gas over the international marine 
delimited lines or non-delimited area might arise international conflict and jeopardize international peace, security and stability. 
Competitive exploitation, sudden pressure drop of the reservoirs and migratory characteristic of hydrocarbons are the other significant loss 
behind it. International law specifically United Nations Convention on the Law of the Sea (UNCLOS) 1982 recommends states to practice 
interim measures in case of failure to reach delimitation agreement and consider similar practical parameters to avoid potential 
international dispute. Furthermore, based on the principle of the peaceful settlement of international disputes, the states shall resolve such 
potential dispute through political and legal formalities and diplomacy. Although, the judicial precedent in the international court of justice 
and international arbitrations have been mostly focusing upon marine delimitation to resolve such disputes, but these judicial decisions 
altogether convey a general advice to all states that the optimal principle is cooperation of the states, respect to observation of interim 
measures and at least prevention of any unilateral actions to exploit competitively. 
 
Keywords: Oil and gas, transboundary, maritime delimitation, cooperation, interim measures. 

 
INTRODUCTION 

 
One of the significant non-renewable natural 

resources is petroleum which is vital for governments 
to exploit in order to enhance achievement to their 
vital economic goals. From the beginning of 
petroleum exploitations, oil and gas legislations and 
regulations of the states have been developing and 
accomplishing. As long as the oil and gas reserves 
are located within countries’ territory, they have 
sovereign right over them and also have right to 

codifies their own national petroleum codes to have 
accurate control over such resources [19]. But when 
such resources straddle the boundaries of two or 
more states the Issue will be international one and 
legally complicated for a couple of reasons [15]; the 
fact that more international personalities and 
investors would participate in exploitation such as 
states, national and international oil and gas 
companies and fugitive nature of petroleum that can 
move from this underground side of a border to 
another when being exploited. Considering the 
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situation of vast majority of petroleum reserves in 
marine area, the discovery and exploitation of these 
marine reserves is in a very close connection to 
delimitation of marine borders and international law 
of the sea. In case of the neighbouring states’ 
agreement on delimitation of their boundaries, most 
probably they have some provisions in the agreement 
affirming the bilateral or cooperative development of 
any natural resources that straddle their boundaries. 
On the other hand, there exists transboundary 
petroleum deposit over the area between two or more 
states where it is non-delimited. In this case, the 
question is how international law especially 
International Law of the Sea looks into the situation. 

Some states have reached agreement separate 
from their delimitation agreement in the framework 
of joint development agreements and international 
unitization agreements [3]. Interim measures are all 
actions and parameters which are considered before 
delimitation agreement or joint development 
agreement. It manages the involved area in a way 
that the least loss and ruins are imposed over the 
reserve. Avoiding exploratory actions leading to 
permanent changes is the example of negative 
obligation to refrain from unilateral actions. Based 
upon the International Law of the Sea, these 
arrangements should be made in light of amity and 
cooperation and the government should not act in 
such a way that jeopardizes the final agreement they 
might come to. Such actions and practices prior to 
agreement for development of shared oil and gas 
deposits are sometimes titled as protective perimeter 
regime and also provisional arrangement [22]. The 
question here is, in case of newly discovered 
transboundary hydrocarbon resources in maritime 
boundaries; what are the strategies and measures 
recommended, advised or forced by international law 
specifically, United Nation Convention on law of the 
sea. This question would be discussed and clarified 
in this study by reviewing the significant relevant 
international law issues of transboundary 
hydrocarbon resources, marine delimitations and 
sovereignty over the seabed and sub-seabed 
resources and then the relevant articles in the law of 
the sea and decisions of international dispute 
resolution are discussed. 

 
Marine Delimitation Agreement: 

Despites the fluidity nature of hydrocarbons that 
disregards any boundary like wildlife, the borders of 
the States is significant factor to be discussed in 
transboundary oil and gas reserves. Boundary and 
delimitation disputes between States in the land area 
have been resolved to a great extent and there exists 
relative stability and peace through dominance of 
bilateral delimitation agreement or unilateral 
declaration [10]. In marine area where the 
neighbouring States have not reached bilateral or 
multilateral delimitation agreement and this would 
make susceptible the dispute between the parties and 

the risk of international peace and security. During 
the last 50 years many countries have considered the 
potential occurrence of natural resources in their 
delimitation agreement especially marine ones. 

Numerous Judicial cases in IJC, conciliation 
commission and courts of arbitration cases dedicated 
to marine delimitation in the last 60 years. The 
existence of petroleum deposits overlapping the 
boundaries between two or more States intensifies 
such conflicts to reach agreement. 

The delimitation steps to agreement must be 
carried out under international law and rules, as it is 
documented by 1982 LOS Convention. Articles 74 
and 83 of the 1982 LOS Convention on the Law of 
the Sea; 

“The delimitation of the exclusive economic 
zone/continental shelf with the opposite or adjacent 
coasts shell be effected by agreement on the basis of 
international law” as referred to in Article 38 of the 
Statute of the International Court of Justice, in order 
to achieve an equitable Solution. 

Three status of marine boundaries of States are 
categorized based on the existence of transboundary 
petroleum resources; 

a) The petroleum deposit might be sited across 
the adjacent or opposite boundaries of two States in 
such a way that they are able to exploit from this 
transboundary basin within their own territories. In 
such circumstances, frequently and in most of the 
delimitation agreement between such delimited 
boundaries, the parties have thought up provisions in 
their marine delimitation agreement that clarifies 
how such resources should be managed in 
cooperative way. Recently, many of continental shelf 
delimitation agreements have taken into account 
international unitization to be practiced in such area 
[12]. The first pioneer agreement in this status was 
the Agreement between the Government of the 
United Kingdom of Great Britain and Northern 
Ireland and the Government of the Kingdom of 
Norway relating to the delimitation of the continental 
shelf between the two countries 1965 [10]. Article 4 
of this agreement which become known as 
“provision concerning finding of transboundary 
natural resources” or “common deposit clause” 
declares that; 

“If any single geological petroleum structure or 
petroleum field, or any single geological structure or 
field of any other mineral deposit, including sand or 
gravel, extends across the dividing line and the part 
of such structure or field which is situated on one 
side of the dividing line is exploitable, wholly or in 
part, from the other side of the dividing line, the 
Contracting Parties shall, in consultation with the 
licensees, if any, seek to reach agreement as to the 
manner in which the structure or field shall be most 
effectively exploited and the manner in which the 
proceeds deriving therefrom shall be apportioned.” 

In this very reputed provision in most of the 
delimitation agreement, again emphasizes upon 
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interim measures similar to the abovementioned 
international law sources. This provision have been 
repeated in numerous latter delimitation agreement 
having the same meaning but different tone and 
language especially those provision emphasizing the 
occurrence of common oil and gas deposits 
(Cameron, 2006). In many cases such provision has 
proceeded by another agreement for exploitation of 
such petroleum deposits for instance joint 
development agreement or international unitization 
agreement  . 

b) Sometimes in a nondelimited marine area 
between two or more States, there is the possibility 
of existence of oil and gas deposits or discovered oil 
and gas reserve. Such States might strive to reach 
exploitation agreement and think up apportionment 
of such deposits. For instance the Joint Development 
Agreement between Malaysia-Thailand 1979 and 
1990 and South Korea-Japan 1974 and so on. The 
disputed non-delimited area is determined in an 
article as “Joint Development Zone” [14]. 

3- In another possibility in marine area, there 
might be a petroleum reservoir around the final limit 
of continental shelf or exclusive economic zone that 
meet the area under the sovereignty of International 
Sea-Bed Authority (The Authority). This status is 
similar to the first one and article 142 of 1982 
Convention has enlightened this status to a great 
extent. However such status of occurrence of oil and 
gas has not been reported yet, but it is not impossible 
to find such resources in this area in the future [17]. 

 
Transboundary Hydrocarbon Deposits in 
International Law: 

Concentration over transboundary resources 
stepped in to the new prospective during last two 
decades; since, the entry into forces of the 1982 
United Nations Convention on the Law of the Sea on 
November 1994. In1982 Montego Bay Convention 
on the Law of the Sea comparing to the 1958 Geneva 
Convention, contains detailed rules and more 
applicable and relevant articles for transboundary oil 
and gas deposits. Section 1, 2, 4 in article 77 declares 
that coastal states have exclusive innate sovereignty 
over non-living resources like oil and gas in their 
continental shelf of at least 200 nautical miles from 
their coastal baselines. Moreover, in 55 to 58 articles 
coastal states have sovereign rights to explore, 
exploit, protect and manage non-living resources of 
seabed and sub-seabed in their exclusive economic 
zone. Therefore, 1982 Montego Bay Convention 
recognizes the sovereign rights of coastal states on 
their continental shelf and exclusive economic zone. 

Such international law sources only recommend 
the necessity of cooperation in good faith between 
states. They are not considered to be binding 
international rules and are not directly point out 
precise applicable rules as an obligation to 
development, exploration and exploitation of 
transboundary hydrocarbon deposits (Alberto, 1986). 

  
3.1. Interim Measures of the Convention on the Law 
of the Sea 1982: 

Providing the occurrence of any dispute 
regarding the limit of sovereignty of the states in 
continental shelf area or exclusive economic zone, 
article 74 and 83 of 1982 Convention on the Law of 
the Sea contain some parameters; delimitation of 
such area and apportionment of the deposit between 
each neighbouring states sharing the deposit in 
adjacent and opposite borders to reach fair and 
equitable solution. Article 74 and 83 state a 
significant point regarding this potential dispute; 

“Pending agreement as provided for in 
paragraph 1, the States concerned, in a spirit of 
understanding and cooperation, shall make every 
effort to enter into provisional arrangements of a 
practical nature and, during this transitional period, 
not to jeopardize or hamper the reaching of the final 
agreement. Such arrangements shall be without 
prejudice to the final delimitation” 

Although the temporary nature of these 
arrangements is unknown, these articles both impose 
negative and positive obligations on governments 
until an agreement on the final delimitation or joint 
development agreement. First, application of 
temporary parameters and measures in the light of 
understanding and cooperation, and second, avoid 
any action that would impair the process of reaching 
a final agreement. Such solution can be joint 
development agreement that is a kind and a 
significant step of interim measures [5]. Avoiding 
exploratory actions leading to permanent changes in 
the environment can also be example of negative 
obligation to refrain from unilateral actions. These 
arrangements should be made in light of amity and 
cooperation and the government should not act in 
such a way that jeopardizes the final agreement they 
might come to [16]. This set of issues altogether 
inspired known scholars and jurists such as Onorato, 
Lagoni, Miyoshi and Ong believe that the frequency 
of “International Unitization Agreements” and joint 
development agreements between the states mostly 
originate from these two articles. Such provisions 
were practically applied in the North Sea, but they 
are now extended to some other agreements on 
several other marine regions, particularly, the Middle 
East, the Caribbean and Pacific Asia generally, and 
Southeast Asia specifically [15]. However, the nature 
and content of these interim arrangements are vague 
and non-specifiable. According to article 300 of the 
UNCLOS, provisional arrangements shall be 
negotiated in good faith and should be done in a way 
that does not lead to abuse of the right. Commitment 
to negotiation in good faith has been recognized as a 
general principle of international law [15] . 

Article 142 of the convention is another relevant 
article to the concept of transboundary natural 
resources. In this article the focus is on the fact that 
activities in the area over the transboundary 
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resources shall be carried out with due respect to the 
rights and interests of any costal states across whose 
jurisdiction such deposits lie. It also declares that 
prior to any activities of exploration and 
exploitations in such area there should be prior 
consultations and notification with the States 
concerned to avoid abuse and breach of such rights 
and interests. Besides, the activities that might result 
in exploitation within national jurisdiction over the 
transboundary resource shall be commenced after 
prior consent of the relevant coastal State. Such 
arrangements and parameters in the last mentioned 
article can be applied both for a joint development 
between the interested state(s) and the International 
Sea-Bed Authority, and two or more states as well 
[5].  

In article 123 of 1982 UNCLOS is the other 
related article to transboundary natural resources. 
This article emphasizes the cooperation of the States 
whose boundaries located in enclosed or semi-
enclosed sea to exploit living resources, protect the 
environment, and coordinate their scientific research. 
We can perceive several joint development 
agreements for instance the Malaysia-Thailand, 
Malaysia-Vietnam and Indonesia-Australia 
agreements, South China Sea and the Timor Sea, The 
United Kingdom-Norway and United Kingdom- 
Netherlands transboundary unitization agreements in 
the North Sea and such agreements in Persian Gulf 
[15]. In section (d) of the article 123 there is an 
interesting and provident consideration; 

’To invite, as appropriate, other interested States 
or international organizations to cooperate with them 
in furtherance of the provisions of this article‘ 

Such attention to international organization with 
regard to transboundary oil and gas resources can be 
associated with two worldwide known organizations, 
OPEC (Organization of the Petroleum Exporting 
Countries) and GECF (Gas Exporting Countries 
Forum) where those membered countries having 
transboundary oil and gas deposits with each other 
and having reached deadlock in cooperation and 
negotiation can put forth the cooperative exploitation 
of the transboundary petroleum resource in these 
organizations [6]. 

Thus it can be concluded that the 1982 UN 
Convention on the Law of the Sea, coastal state 
sovereignty over natural resources of the seabed and 
sub-seabed within the territorial sea, the exclusive 
economic zone and continental shelf is recognized. 
These rules are effective as long as there is no 
interference of sovereignty claim between the 

countries. In case of such claims the delimited 
agreement should be referred to. In the absence of 
maritime delimitation agreement, the membered 
States of the 1982 Convention should practice 
practical actions on the basis of interim measures in 
such a way that do not endanger the final agreement. 
Besides these arrangements of the Convention, the 
principle of cooperation and the same interim 
measures is repeated emphatically in several 
international judicial decisions as well.  

 
3.2 Un General Assembly Resolutions: 

Certain UN General Assembly resolutions, in 
particular have a more obligatory value than others, 
since they are adopted by overwhelming majority of 
the member states and especially when they are not 
objected to be any fundamental group of states. They 
specify the willingness of the international 
community.  In other words, certain widely accepted 
General Assembly resolutions can be described to be 
statements of intention by the member states 
considering to the subject of the resolution and they 
are signifying the consent of the states about the 
subject [15]. 

Article 3 of Charter of Economic Rights and 
Duties of States (The General Assembly resolution 
3281) declares that; 

‘In the exploitation of natural resources shared 
by two or more countries, each State must co-operate 
on the basis of a system of information and prior 
consultations in order to achieve optimum use of 
such resources without causing damage to the 
legitimate interest of others’ 

 The boost of explicit wording of the General 
Assembly can be perceived in Resolution 3281, since 
it forces the cooperation principle “each state must 
cooperate …”.  

In December 1973, UN General Assembly 
adopted Resolution 3129 (XXVIII), which declares:  

‘It is necessary to ensure effective co-operation 
between countries through the establishment of 
adequate international standards for the 
conservation and harmonious exploitation of natural 
resources common to two or more States in the 
context of the normal relations existing between 
them’ 

In these two resolutions three important 
elements of interim measures can be drawn; 
cooperation, system of information and prior 
consultation and cooperation goal. These element can 
be stretched in to three stages [8]

 
Table 1: Elements of interim measures 

Base 
• - Obligation to exchange information and prior consultation  
• - Necessity to negotiate  

Goal 
-Obligation not to cause considerable damage 
- Obligation to optimum use of such resources 

Standards 
- Equitable and rational use of natural resources 
- The rule of proportion (to share the amount exploited) 
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The trend and tone of UNGA Resolutions 
concerning transboundary natural resources 
illustrates the deep concerns of international 
community in facing with this crucial topic and it can 
easily be inferred from explicit tone and soul of 
UNGA’s words that they are opposed to unilateral 
exploitation of transboundary petroleum resources. 

 
3.3  States Practice: 

In the lack of a comprehensive legal regime 
governing transboundary natural resources, the 
international community has embarked, gradually, 
upon the construction of many bilateral and trilateral 
agreement to manage these transboundary petroleum 
resources. Countries encountered such transboundary 
petroleum deposits have devised some mechanisms 
for the optimal development of the reserves and 
preservation of unity of deposits  in mainly two 
agreement frameworks; “Joint Development 
Agreement” and “Unitization Agreement .“  

Joint development of transboundary oil and gas 
deposit refers to a plan under a detailed agreement 
between neighbouring states to jointly develop and 
apportion the hydrocarbons found within specific 
determined zone of seabed and subsoil of continental 
shelf or exclusive economic zone to which the 
interested states have rights under international law. 

These agreements, while holding great value in 
providing a stable relationship between the 
contracting parties, do not have any binding effect 
upon other States, and cannot serve to create a 
general international obligation regarding the 
equitable and efficient use and conservation of 
transboundary natural resources. Over delimited zone 
where transboundary petroleum deposit is found, the 
common practice and agreement between states 
generally is International Unitization Agreement in 
which petroleum reservoir is divided in to separate 
units or tracts of land between the states or 
concessionaries on behalf of the states for 
development of the reservoir in the best optimal 
technical cooperative method . 

In recent decades, there is increasing number of 
joint development agreement about 20 agreement all 
around the world [18]. In different region and 
contractual context, the states have created various 
styles and models of joint development agreement 
functioning for that specific condition. For formation 
of customary international law as binding worldwide 
role, two factors have essential role; first, there must 
be widespread and consistent state practice and 
secondly, a belief in legal obligation must be 
universally set. Focusing upon the second factor, we 
can recognize that variation of JDA in form, structure 
and the way they are executed are not adequately the 
same to be considered as an authentic model and 
reference. 

Despite the fact that these agreements has great 
value in providing a stable relationship between the 
parties, they do not provide any binding rules to be 

practiced by other States, and do not have the role of 
general international obligation regarding the 
equitable and efficient use and conservation of 
transboundary natural resources. 

 
4-International Judicial Decisions and Precedents: 

One of the principles of international law that 
has been emphasizes on the declaration of principles 
of international law concerning friendly relations 
between the States (Resolution 2625, dated the 
twenty-fourth UN General Assembly in October 
1970 and Article 33 of the UN Charter), is the 
principle of peaceful settlement of international 
disputes as the basis for good relations between 
states. Under this principle, in case of the occurrence 
of a dispute, the parties must resort to political and 
judicial practices, to resolve their conflicts. 

Reviewing the subject of exploitation from 
transboundary natural resources in the domain of 
international judicial decisions specifies that this 
subject has been discussed in all cases in the context 
of marine delimitation. In other words this subject 
has not been discussed in IJC in any cases other than 
marine delimitation dispute cases. At this point, the 
subject of transboundary oil and gas resources is 
discussed based on the relevant international judicial 
precedents. (I.C.J. Report, 1969: 13, Para. 2: 46, Para 
84). 

 
4.1 Judicial Decisions in the International Court of 
Justice: 
4.1.1 North Sea Continental Shelf Cases (1969): 

On February 20, 1969, the International Court of 
Justice handed down its judgment in the North Sea 
Continental Shelf Cases (Germany/Denmark; 
Germany/ Netherlands). The Court had been 
considering for nearly two years the international law 
principles relevant to the dispute for the North Sea 
continental shelf between Denmark, Germany and 
the Netherlands. Due to the failure of the 
negotiations between the North Sea coastal countries 
concerning the delimitation of the southern North 
Sea, the countries asked to the International Court of 
Justice to declare its decisions and some principals to 
choose the methods of delimitation of the continental 
shelf in the southern part of the North Sea. In fact, 
the issue assigned to the Court is not to the 
delimitation, but the governing principles for the 
delimitation of the area. 

The court declared that division of marine area 
based on equidistance or median line would not 
result in fair and equitable judgment (I.C.J. Report; 
37-38, Para. 58) and the especial conditions and 
geographical status should be considered.  
International Court of Justice on the part of his vote 
pointed out natural resources, including oil and gas 
operations, procedures and bilateral treaties between 
countries in the disputed region in the North Sea. The 
court believed that the principle of preservation of 
the unity of deposit found in the practical act of the 
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States in the North Sea is a factual element in 
negotiation concerning the delimitation . 

The Court viewpoint was that delimitation 
through median line would not resolve conflicting 
and overlapping claims of sovereignty between the 
States, since the existence of special features of the 
North Sea such as States’ coastline, geographical 
unique status. In such circumstances, the States 
should resolve the dispute through cooperation and in 
case of failure of cooperation, they shall divide the 
disputed area in a fair equitable and friendly 
settlement. Otherwise, they can resort to exploration 
and exploitation of resources in the framework of 
joint development regime by respecting to the 
principle of preservation of the unity of deposit 

(I.C.J. Report; Para. 97). The Court also call the 
attention of the States to consider the geological and 
physical structure of the North Sea continental shelf 
and its natural resources in addition to the prior-
mentioned special conditions (I.C.J. Report; Para. 
54) . 

Judge Jessup declared his separate viewpoint 
regarding the joint development of natural resources 
in the North Sea and similar treaties in Persian Gulf 
and Adriatic Sea. He added that joint development 
regime is effective in preservation of the unity of 
deposit and also it is optimal to be applied in the 
disputed area of non-delimited zone where the 
existence of natural resources is approved. (I.C.J 
Report, Separate Opinion of Judge Jessup: 83).

 
 

 
 

Fig. 1: 1969 North Sea case 
 
a) Nuno Marques Antunes. Towards the delimitation of maritime delimitation. Legal and technical aspects 

of a political process. Leiden; Boston: Martinus Nijhoff publishers. 2003, p 444. 
 
4.1.2 Aegean Sea Continental Shelf 1976 (Greece v. 
Turkey): 

On 10 August 1976 Greece filed an application 
with the International Court of Justice to institute 
proceedings against turkey. Greece asked the Court 
to determine the line of the boundary of the 
continental shelf appertaining respectively to Greece 
and Turkey in the area. Greece also requested the 
Court to declare; turkey is not entitled to undertake 
any activities such as exploration, exploitation, 
research on the Greece continental shelf without the 
consent of Greece. Based on the Article 41 of the ICJ 
Statue, the Greek authorities requested the Court to 
indicate any provisional measures which ought to be 
taken to preserve the respective rights of either party. 
According to this request Governments of both States 
should refrain from all exploration and exploitation 
activity or any scientific research in the disputed 
area, unless with the consent of each other and until 

the final judgment of the Court (Agean Sea 
Continental Shelf Case, p 757). 

Greece justified its request for interim measures 
by declaring that some turkey’s activities like 
granting concession of exploration and explorative 
activities by MTA Sismik vessel has breached the 
Greece exclusive sovereignty regarding the 
exploration and exploitation in continental shelf and 
this has caused fundamental loss. The Court rejected 
the request of Greece and declared that mere 
scientific research and exploration activities does not 
lead to any loss or material damage to seabed and 
under-seabed resources and these activities have 
temporary nature or of a transitory character owing 
to for such activities no installation is required in the 
disputed area. The Court declined to indicate interim 
measures, citing three factors: (1) the fact that 
seismic exploration does not involve any risk of 
physical damage to the seabed or subsoil, (2) that the 
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activities are of a transitory character and do not 
involve the establishment of installations, and (3) 
that no operations involving the actual appropriation 
or other use of the natural resources were embarked 
upon. In this circumstances, the Court found that 
Turkey’s conduct did not pose the risk of irreparable 
prejudice to Greece’s rights in issue in the 
proceedings. (Aegean Sea, Interim Protection, Order, 
I.C.J. Reports 1976, p. 3, at para. 30). Moreover, 
such activities is not to the extent that cause 
permanent change to the environment and strip the 
sovereign rights to natural resources from the other 
parties and jeopardizing the process of the final 
agreement. (Agean Sea Continental Shelf Case, 
Order 11September 1976, ICJ Report, 3). 

 
4.1.3 Case Concerning the Continental Shelf 
(Tunisia/Libyan): 

Tunisia and Libya petitioned the ICJ to apply 
international law to their border dispute regarding the 
overlapping area for both countries on continental 
shelf area. In a special agreement signed by both 
states, they asked the court to use key principles to 
define and divide the delimitation area between the 
two states without violating any natural 
prolongations of territory for either state if possible . 

Although the Court decision is merely marine 
delimitation but the dissenting opinion of Judge 
Evensen is important owing to it is related to 
transboundary oil and gas resources. Judge Evensen 
in his advisory opinion that became the basis and 
yardstick for the coming agreement between two 
States, declared that; the joint development regime is 
an equitable fair procedure to resolve the issue of 
delimitation. He suggested a joint development zone 
in continental shelf of the Sates and affirmed that 
each States has sovereign rights in their own 
designated zone. He added; the parties can perform 
the exploration and exploitation activities by granting 
the concession to the oil companies in the area. He 
also recommended a joint committee or joint 
authority to supervise and manage the activities 
within the zone and unitization of the area 
(Dissenting Opinion of Judge, Evensen Case 
Concerning the Continental Shelf (Tunis.v.Libya) 
1982, I.C.J Report, Para. 225-229). 

 
4.2 International Arbitration Decisions: 

The subject of transboundary oil and gas 

resources has been considered and discussed by 
International arbitrations as well and the decisions 
being discussed here have been taken place after 
UNCLOS 1982. Therefore, the International law 
development had affected them and this is the reason 
why they are more explicit in comparison with the 
IJC’s decisions that have been discussed in the 
previous section. 

 
4.2.1 The 1998 Eritrea/ Yemen Maritime 
Delimitation Case: 

The Eritrea-Yemen Arbitration is one of the 
most significant international arbitrations of the end 
of the twentieth century. It solved the problem of 
ownership of the southern islands of the Red Sea, the 
solution of which had been awaited since the end of 
World War I. With its recognition of a “traditional 
fishing regime” and crystallization of the criteria for 
maritime delimitation, it also made a significant 
contribution to the development of international law. 
One of the main reason of this significance is 
consensus decision of the members of permanent 
court of international arbitration consisted of 5 
judges from the ICJ. 

Considering to oil and gas deposits that might 
overlap the marine boundary of the States in this 
Award there are some significant point that is worth 
to be considered for transboundary oil and gas 
resources that strengthened the principle of 
cooperation for exploitation of such reserves. In the 
first phase, the Tribunal concluded that Eritrean and 
Yemeni offshore petroleum contracts with 
international companies or national ones neither 
established nor significantly strengthened the states' 
respective claims over disputed islands. With regard 
to the maritime boundary established by this Award 
in the basis of the article 142 UNCLOS 1982, the 
Parties are bound to inform one another and to 
consult one another on any transboundary oil and gas 
and other mineral resources that may be discovered 
between them or that lie in its immediate vicinity. 
The Tribunal also inferred an obligation-based on 
historical connections, friendly relations, and state 
practice to "give every consideration to the 
transboundary or joint or unitized exploitation" of 
resources that straddle maritime boundaries. (The 
1998 Eritrea/ Yemen Maritime Delimitation Award, 
Para. 86).
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Fig. 2: Eritrea/Yemen Continental Shelf Delimitation 

 
a) The Hague Justice Portal. http://www.haguejusticeportal.net/index.php?id=6153 Accessed on 5 June 

2014. 
 

4.2.2 Guyana-Suriname Award of the Arbitral 
Tribunal (2007): 

In 1989, after a negotiation between supreme 
authority of Guyana and Suriname, They agreed to 
establish a model for joint utilization of the border 
area as a pending settlement or interim measures for 
disputed border and accordingly the concessions that 
had already been granted should remain in force.  In 
2000, two patrol boats from the Surinamese navy 
approached Canadian CGX’s oil rig and drill ship the 
C.E. Thornton, and ordered the ship and its service 
vessels to leave the area within twelve hours. The 
crew members aboard the C.E. Thornton detached 
the oil rig from the sea floor and withdrew from the 
concession area. The Surinamese patrol boats 
followed them throughout their departure. CGX 
stopped operation in the area and terminate its 
concession agreement with the other companies by 
resorting to the force majeure provision in the 
contract with Guyana. 

After the political diplomatic procedures failed 
to resolve the issue, Guyana set forth its claims in its 
Notification and Statement of Claim dated 24 
February 2004, to the Arbitral Tribunal in the basis 
of Article 287 of UN Convention on the law of the 
sea 1982. It requested the Arbitral Tribunal to 
determine and define the single maritime boundary 
which divides the territorial seas and maritime 
jurisdictions of Guyana and Suriname and also 
claimed that Suriname has breached the international 
law principles and the Conversation on the Law of 
the Sea 1982 by use of the force that jeopardized or 
hampered the reaching of the final agreement. 
Eventually Guyana set forth that Suriname is under 
an obligation to provide reparation, for the injury 
caused by its internationally wrongful acts.   

Suriname requested the Tribunal in its 

Memorandum setting out Preliminary criteria 
Objections of 23 May 2005, to find and declare that 
Guyana breached its legal obligations to Suriname 
under Articles 74(3) and 83(3)  of the 1982 Law of 
the Sea Convention, a) by authorizing its concession 
holder to drill an exploratory well in a known 
disputed maritime area thereby jeopardizing and 
hampering the reaching of a maritime boundary 
agreement’ … b) by not making every effort to enter 
into a provisional arrangement of a practical nature.  

The significant of the decision of Surinam-
Guyana Tribunal arise from the part where it resorts 
to interim provisional measures and arrangements for 
exploitation of oil and gas in the disputed area. In the 
analysis of the Tribunal, this obligation implied the 
significant of avoiding the suspension of economic 
development in a disputed maritime border, as long 
as such activities do not affect the reaching of a final 
agreement. Such arrangements promote the 
realisation of one of the objectives of the 
Convention, the equitable and efficient utilisation of 
the resources of the seas and oceans. In the 
framework of activities, the tribunal believed that 
two types of activities such as exploration and 
exploitation is permissible in disputed waters; 

 a) Activities of those comprises operation under 
the agreement between the parties in compliance 
with provisional arrangements of a practical nature. 

b) Any activities other than that agreed 
arrangements, even in a unilateral nature would not 
have the effect of jeopardizing or hampering the 
reaching of a final agreement on the delimitation of 
the maritime boundary.   

In the Tribunal opinion, unilateral practices 
which do not cause a physical change to the marine 
environment would generally fall into the second 
type of exercise.  The Tribunal believed that those 
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unilateral activities that do not caused any change in 
the environment is regarded as the second class of 
act. 

The Tribunal considered the 1989 agreement led 
to the 1991 “Memorandum of Understanding” 
between the parties to jointly development of 
potential natural resources in the disputed area as 
provisional and interim measures in accordance with 
UNCLOS 1982 . 

The scope of MOU only covers Guyanese oil 
concession, and provided that further discussions 
would have to occur if the concession holder made 
any discoveries, but in MOU it was emphasized to 
negotiate in a specific period of time to reach the 
joint development agreement. Based on this, Guyana 
prepared the agreement draft and send it in the form 
of proposal to Surinam, but Surinam did not reply or 
even did not deployed any delegate for further 
negotiation. The tribunal decision on this failure of 
Surinam was that this act of Surinam is the violation 
of the Convention on the Law of the Sea 1982 to 
establish provisional arrangements . 

On the other hand, Surinam knew that the 
operation of CGX ship was merely exploration and 
activities operation through notification in the press 
by way of CGX’s public announcements. Despite 
this information Surinam resort to military action 
instead of practical actions and good faith to reach 
agreement with Guyana. This practice of Surinam 
was considered by the Tribunal as contrary to the 
obligation to establish of provisional arrangements. 
In spite of the fact that Guyana was informed 
Surinam, but the tribunal regarded it as violation of 
the obligations in the Article 74(3) and 83(3) in 
UNCLOS 1982, since; Guyana had permitted the 
drilling operation to CGX. Steps Guyana could have 
taken in the basis of the provisional arrangement 
include;  

a) Giving Suriname official and detailed notice 
of the planned activities. 

b) Seeking cooperation of Suriname in 
undertaking the activities. 

c) Offering to share the results of the exploration 
and giving Suriname an opportunity to observe the 
activities. 

d) Offering to share all the financial benefits 
received from the exploratory activities. 

Suriname claims that Guyana allowed its 
concession holder to undertake exploratory drilling 
in the disputed area and this is the violation of its 
obligation to make every effort not to hamper or 
jeopardise the reaching of a final agreement. 
Concerning this claim, the Tribunal found that there 
is an essential legal difference between certain oil 
exploration activities, notably seismic testing, and 
exploratory drilling.  Accordingly, unilateral acts that 
bring about a physical change to the marine 
environment will generally be comprised in a class of 
activities that can be undertaken only jointly or by 
agreement between the parties. In the present case, 

both Parties allowed concession holders to carry out 
seismic operation in disputed zone, and these 
activities did not give rise to objections from either 
side. 

The claims of the Parties in consistent with this 
Award are rejected, since; Both Guyana and 
Suriname violated their obligations under Articles 
74(3) and 83(3) of the Convention to make every 
effort to enter into provisional arrangements of a 
practical nature and to make every effort not to 
jeopardise or hamper the reaching of a final 
agreement. 

 
5. Interim Measures in the Context of International 
Law and States Practices: 

The International Law in relation with 
transboundary oil and gas prescribe some advisory 
rules, provisional arrangements or interim measures 
prior to exploitation of transboundary oil and gas 
resources. These interim measures are reflected in 
the delimitation agreement between the States, 
International Law of the Sea, UN General Assembly 
Resolutions and international judicial decisions. 

Mineral resource clauses in delimitation 
agreement, in most cases, have programmatic 
function and reinforced duty for countries to 
cooperate in exploitation of transboundary petroleum 
deposits. This does not mean that there exists an 
obligation in international law to adopt mineral 
resource clause in delimitation agreements for two 
reasons; the states practices to apply this clause in 
delimitation agreement are not consistent and there is 
no uniformity as to the context and scope especially 
in the joint development agreement. Moreover, 
despites the International Courts are aware of the 
problems coming from transboundary petroleum 
deposits and the necessity for optimal development 
of such deposits, international judicial decisions have 
not recognized the cooperative obligation and 
provisional measures as a binding rules in 
development of such mineral resources (Vasco, 
2014). Consequently recognizing and practicing 
interim measures by the States in good faith and in a 
way that does not lead to abuse of the right would be 
the optimal protection to lead states sharing 
transboundary resources to develop them 
cooperatively and equitably. 

The principle of cooperation can be found 
throughout the international law and extended in 
various provisions of UNCLOS 1982 and UNGA 
Resolution; 

a) To exchange information and prior 
consultation  

b) To avoid exploratory actions leading to 
permanent changes in the environment 

c) To agree upon temporary measures in the 
light of understanding and cooperation 

d) To avoid any action that would impair the 
process of reaching a final agreement  

e) To respect the rights and interests of any 
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costal states  
f) Not to cause considerable damage 
g) To agree on optimum use of such resources 
h) To exploit natural resources equitably and 

rationally  
i) To share the amount exploited (The rule of 

proportion) 
Protective perimeters which are recognised as 

significant provisions in States’ agreement are 
enumerated in brief as follows; 

When one party discovers an oil and gas 
reservoirs that is approved by geological geophysical 
data to be extends into the other party’s continental 
shelf, the first party must notify the latter party 
accordingly by such technical data (Article 2(1), 
Netherlands & Germany Delimitation Agreement 
1971). Appropriate compensation is thought up in 
delimitation agreements in the event that one party 
extract from a transboundary reservoir without any 
prior notice to the other party (Article 4(2) of France 
and Spain Delimitation Agreement 1974, Article 2(2) 
Netherlands & Germany Delimitation Agreement 
1971). The arbitral tribunal is considered for such a 
failure to notify the other party in the latter Articles 
of the same agreements. Another two measures 
practiced by States are; a) moratorium or other 
provisional measures reflected in delimitation 
agreements by determining the area around the 
boundary line not to be exploited for a specific 
period and, b) exchanging and sharing geological and 
geophysical studies and data to identify the possible 
existence or locations of such resources (Article 4 of 
the United States of America and Mexico 
Delimitation agreement 2000). Determination of the 
area around boundary line is also reflected in Iran 
and Qatar and Iran and Saudi Arabia Delimitation 
Agreement . 

Meetings for identification and determination of 
the location and characteristics of transboundary 
reservoir and attempt to reach agreement for their 
efficient and equitable exploitation would be another 
measure to be considered and practiced by States. 
One more parameter to be regarded is to inform the 
other party when production of petroleum or natural 
gas is to begin (Article 4(5-6) of the United States of 
America and Mexico Delimitation agreement 2000). 

Some of the delimitation agreement have 
envisaged jointly development of the transboundary 
resources as another interim measure. But most of 
them express this measure in a provision implicitly 
not emphatically using deadline and most of them do 
not lead to a practical unitisation or joint 
development regime. But some states have entered 
an unitisation agreement in reference to their prior 
delimitation agreement such as Trinidad and Tobago 
and Venezuela, Nigeria and Equatorial Guinea and 
United States of America and Mexico joint 
development agreement. 

 
Conclusion: 

States sharing such resources have taken into 
account provisional arrangements prior to a 
comprehensive joint development or unitisation 
agreement. Such arrangement protect the mutual 
rights of the states over the transboundary deposit 
shared by them. Recognition of these measures by 
international law and also by the other States 
practically would be steps forward to accomplish the 
evolution of customary international law. 

The principle of the peaceful settlement of 
international disputes is one of the well-established 
and recognized principles of international law which 
is respected in the Charter of the United Nations. The 
general concept of this principle is cooperation in 
any disputed subject. Transboundary hydrocarbon 
resources have always been the very potential source 
of conflicts between the States. In the absence of any 
cooperative bilateral agreement for correlative 
exploitation and development of such resources; 
UNCLOS 1982 has obliged the states prior to 
delimitation agreement to apply interim measures by 
good faith in cooperation and restrain from any 
activities and unilateral practices that jeopardize the 
final agreement. Taking into consideration the 
International Judicial decisions and precedents we 
infer that the interested States are obligated to 
negotiate in a good faith with the aim of agreement 
for exploitation and development of the 
transboundary resources and the fact that exploitation 
and development of such resources is not bound or 
restricted by marine delimitation agreement. In the 
other hand, the unilateral practices that results in 
permanent changes in the environment, for instance 
extraction of hydrocarbons from a petroleum 
reservoir, is contradictory to the regulations and 
articles of above mentioned Convention. However, 
the mere practices such as explorative studies and 
scientific researchers does not have the character and 
impression of permanent changes. The form of the 
cooperation between the States is not merely joint 
development agreement, but a joint development 
regime with the concept of correlative exploitation 
and development which is flexible and can be 
practiced by states based on the system of 
information and prior consultations regarding 
geographical, geophysical structure of the petroleum 
field and the dominated circumstances over the area. 
This regime or arrangements by states can be 
optimally reflected through application and execution 
of Interim measures, provisional arrangements or 
protective perimeters in the absence of a 
comprehensive agreement. 
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